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[Document  Y.] 


BY   THE   HOUSE   OF   DELEGATES, 

March  16th,  1865. 

Read    and   referred    to   the   Committee   on    Claims,    and 
ordered  to  be  printed. 


COMMUNICATION 


FROM   THE 


^0m|rtt0lto  0f  th  '^xmnx^f 


IN   ANSWER   TO 


AN  OEDEU  OP  THE  HOUSE. 


ANNAPOLIS: 

RICHARD   P.   BAYLY,   PRINTER. 

1865. 


TKEASUliY   DEPAKTAIENT, 

Comptroller's  Office, 
»  Annapolis,  March  15,   18G5. 

Hon.  John  M.  Frazier, 

Speaker  of  the  House  of  Delegates  of  3Iaryland: 

Sir, — In  compliance  with  an  order  of  your  IIonoraLle 
Body  passed  on  the  3d  day  of  March,  1865,  in  the  following 
words  : 

"Whereas,  the  Committee  on  Claims  has  been  informed 
by  certain  members  of  the  General  Assembly  that  certificates 
issued  by  the  Chairman  have  been  dishonored  at  the  counter 
of  the  Farmers  Bank  of  Maryland;  therefore, 

"Ordered,  that  the  Comptroller  of  the  Treasury  and  the 
Cashier  of  said  Bank  be  requested  to  report  to  this  House, 
by  what  authority  said  certificates  have  been  rejected." 

I  most  respectfully  state  that  believing  the  order  of  the 
House  of  Delegates  which  proposed  to  authorize  the  pay- 
ment of  mileage  to  the  members  of  the  General  Assembly, 
to  be  in  conflict  with  the  provisions  of  the  Constitution  on 
the  subject,  I  advised  the  Cashier  of  the  Farmers  Bank  of 
Maryland  that  I  deemed  it  ray  duty  to  decline  to  issue  a 
warrant  for  the  payment  of  the  same. 

Believing,  however,  the  importance  of  the  questions  raised 
by  this  action,  I  sought  and  have  obtained  the  opinion  of 
the  Attorney  General  upon  them,  a  copy  of  which  I  here- 
with submit  as  part  of  this  report. 

I  would  also  respectfully  suggest  that  the  payment  of 
mileage  as  thus  proposed,  to  the  members  and  officers  of  the 
General  Assembly,  would,  at  each  regular  and  special  ses- 
sion thereof,  take  from  the  Treasury  of  the  State  at  least 
eighteen  thousand  dollars. 

Respectfully  submitted, 

ROBERT  J.  JUMP,  Comptroller. 


[Copy.] 
Annapolis,  19ih  March,  1865. 

To  Robert  J.  Jump,  Esquire, 

Comptroller,  (fee. 

Sir, — I  regret  that  an  official  engagement  before  me  when 
your  letter  was  received,  has  caused  this  delay  in  my  reply. 
You  inquire  of  me  "whether  a  Resolution  or  Act  of  the 
General  Assembly  will  justify  the  Comptroller  in  issuing  his 
warrant  in  favor  of  a  member  of  the  General  Assembly. 

''Ist.  For  any  other  or  larger  sum  than  four  hundred 
dollars  as  per  diem  and  mileage. 

"2d.    For  the  payment  of  any  sum  as  mileage. 

"3d.  For  the  payment  of  any  other  or  larger  sura  than  four 
hundred  dollars  to  the  Speaker  of  the  House  of  Delegates." 

As  the  Constitution  declares  that  no  money  shall  be  drawn 
out  of  the  Treasury  except  in  accordance  with  an  appropria- 
tion by  law,  and  that  the  Comptroller  shall  grant  all  war- 
rants for  all  money  to  be  paid  out  of  the  Treasury  in  pursu- 
ance of  appropriations  by  law,  [See  31  Sec.  of  3d  Art.  and 
5th  Sec.  of  6th  Art.]  to  justify  the  Comptroller  in  issuing 
any  warrant,  it  must  be  for  money  appropriated  by  law. 
Every  Act  or  Resolution  of  the  General  Assembly  is  not 
necessarily  a  laio — to  have  the  force  and  sanction  of  law, 
such  Acts  and  Resolutions  must  be  passed  by  the  General 
Assembly  in  pursuance  of  powers  vested  in  them  by  the  Con- 
stitution of  the  State,  as  our  Court  of  Appeals  has  frequently 
decided.  The  question  then  for  consideration  is,  does  the  Con- 
stitution of  this  State  authorize  such  an  Act  or  Resolution 
to  be  passed  by  the  Legislature  as  is  stated  in  your  inquiry? 

The  14th  Section  of  the  3d  Article  relates  to  this  subject, 
and  declares  that  the  General  Assembly  shall  continue  its 
Session  so  long  as  in  its  judgment  the  public   interest  may 


requiie — aucl  ouch  iiiunibur  ihereol' Hlmll  receive  a  <;oiiH)L'usa- 
tiou  of  five  dollars  per  diem  for  every  day  he  shall  attend 
the  Sessions,  unless  absent  on  account  of  n'lckneHS,  provided, 
hoivever,  that  no  member  shall  receive  any  other  or  larger 
sum  than  four  hundred  dollars.  Sessions  called  by  tlic  [uo- 
clamation  of  the  Governor  are  not  to  continue  longer  than 
thirty  days,  and  in  such  case  the  compensation  shall  be  at 
the  I'ate  of  five  dollars  per  diem. 

This  word  "Compensation"  is  often  used  in  the  Constitu- 
tion, and  does  in  itself,  import  that  which  is  given  as  an 
equivalent  for  the  services  rendered,  and  implies  an  exclusion 
of  any  other  sum  for  these  services. 

But  the  proviso  above,  that  no  member  shall  receive  any 
other  or  larger  sum  than  four  hundred  dollars,  seems  to 
require  this  construction, — no  member  shall  receive  any 
other  sum — that  is,  any  other  than  the  five  dollais  per  diem, 
nor  any  larger  sum — that  is,  larger  on  account  of  this  per 
diem  than  four  hundred  dollars. 

The  34th  Section  of  tlie  3d  Art.  declaring  that  no  extra 
com})ensation  shall  be  granted  or  allowed  by  the  General 
Assembly  to  any  public  officer,  agent,  servant,  or  contractor, 
after  the  services  shall  have  been  rendered,  or  the  contract 
entered  into;  nor  shall  the  salary  or  compensation  of  any 
public  officer  be  increased  or  diminished  during  his  term  of 
office,  supports  this  view  of  the  subject.  The  language  of 
the  Constitution  therefore,  does  not^  in  my  opinion,  authorize 
the  General  Assembly  to  pass  any  Resolution  or  Act  as  is 
i-ei'erred  to  in  your  first  and  second  inquiries. 

A  review  of  the  history  of  this  subject,  will,  I  think, 
cause  you  to  eom<3  to  the  same  conclusion. 

The  law  of  1796,  ch.  41,  fixed  the  per  diem  of  the  Presi- 
dent of  the  Senate  and  S})eaker  of  the  House  at  $4.50,  and 
of  the  members  at  $3.50  for  every  day's  attendance  as  such, 
besides  the  accustomed  itinerant  charges  and  ferriages.  The 
Act  of  1811,  ch.  156,  directed  that  they  receive,  in  addition 
to  their  present  allowance,  fifty  cents.  At  this  rate  the  per 
diem  remained,  [though  also  fixed  by  the  Constitution  of 
1851,]   until    the  present    Constitution    was  adopted.       The 
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mileage  or  itinerant  charges  of  the  members  of  the  Legisla- 
ture was  fixed  by  the  Act  of  1843,  chap.  1Y8,  at  a  specific 
sum  for  each  of  the  members  from  the  several  Counties, 
varying  from  $4  to  $34  for  each.  That  law  was  repealed  by 
the  Act  of  1849,  ch.  178,  and  the  law  previously  existing  on 
the  subject  was  re-enacted  and  revised.  From  this  time 
until  the  Resolution  of  the  19th  June,  1861,  the  allowance 
remained  the  same  for  mileage,  varying  from  $8.00  to  $68.00. 
By  that  Resolution,  $18  for  each  of  the  three  Sessions  of 
that  year  was  added  to  the  mileage  of  the  Senators,  Dele- 
gates, and  Officers,  except  those  from  the  three  upper 
Counties.  The  mileage  for  the  Sessions  of  December,  1861, 
and  January,  1862,  was  restored  to  the  allowances  before 
June,  1861. 

By  a  Resolution  of  the  January  Session,  1864,  $100  was 
added  to  the  usual  mileage,  to  be  paid  to  each  Delegate  and 
Senator. 

The  Constitution  of  1851  had  declared  that  the  Delegates 
and  Senators  shall  receive  a  per  diem  of  four  dollars,  and 
such  mileage  as  may  be  allowed  by  law — and  the  presiding 
officer  of  each  House  shall  be  allowed  an  addition  of  one 
dollar  per  day — and  yet  you  see  the  different  and  additional 
allowances  that  have  been  made.  Such  was  the  position  of 
this  subject  when  the  present  Constitution  was  formed — tlie 
members  of  that  Convention  knowing  that  mileage  had 
always  been  allowed,  yet  refused  to  make  any  such  allowance 
in  this  Constitution,  and  add  one  dollar  per  diem, — we  must 
therefore  conclude  that  this  was  knowingly  done,  the  per 
diem  increased  and  the  mileage  abolished. 

This  fair  presumption  is  fully  proved  from  the  debates  in 
the  Convention.  You  will  find  that  the  members  of  the 
Convention  of  1850  had  this  perplexing  subject  before  them — 
they  call  it  a  perpetual  theme  of  debate  in  the  Legislature. 
See  pages  386  and  the  following  debates  of  the  Con.  Con.  of 
1850.  You  will  also  find  from  the  debates  in  Convention  of 
1864,  that  much  was  said  on  this  vexed  question,  condemning 
the  course  pursued  by  the  Legislatures  in  voting  to  them- 
selves sums  of  money  for  extra  mileage,  alleging  their  pro- 


ceediiigs  to  bo  generally  complained  of  and  oj)po.sed  by  tlie 
people,  and  in  this  spirit  they  come  to  prepare  the  Article 
allowing  compensation  to  the  members.  14th  8ec.  of  the 
3d  Article.  While  under  consideration,  it  was  proposed  to 
add  to  the  Section  these  vyords,  '^'and  no  mileage  or  per- 
quisites shall  in  any  case  be  allowed."  When  an  opinion 
was  expressed  tliat  the  Section  as  reported  embraced  that 
proi)Osition.  But  to  remove  all  doubt  as  to  exclusion  of  this 
claim  for  mileage,  the  words  "a  larger  compensation"  were 
stricken  out,  and  the  words  ''any  other  or  larger  sum"  were 
substituted,  and  this  mode  of  excluding  the  claim  for  mile- 
age was  satisfactory.  Pages  774  to  777  of  debates  of  Con. 
Con.  of  1864. 

From  these  views  I  am  of  opinion  that  the  Constitution 
does  not  authorize  the  General  Assembly  to  a])propriate  any 
money  for  the  payment  of  mileage  to  the  members,  nor  any 
other  or  larger  sura  as  their  per  diem,  than  four  hundred 
dollars. 

The  third  inquiry  you  submit  will  now  be  considered. 

The  18th  Section  of  the  3d  Article  declares,  "that  each 
House  shall  appoint  its  own  Officers"  without  making  any 
provision  for  their  compensation. 

So  the  9th  Section  of  the  8th  Article  declares,  "that  the 
General  Assembly  may  provide  by  law  for  tlie  election  or 
appointment  of  such  other  officers  as  may  be  required,  and 
are  not  herein  provided  for,  and  prescribe  their  tenure  of  office, 
])ower  and  duties,"  also,  without  making  provision  for  their 
compensation.  As  these  Sections  would  be  inoperative  unless 
power  was  given  to  the  General  Assembly  to  make  provision 
for  compensating  these  various  officers,  I  am  of  opinion  that 
the  power  to  do  so  in  the  General  Assembly  would  be  implied 
from  the  necessity  of  the  case. 

But  the  55th  Section  of  the  33d  Article,  makes  the  proper 
provision  by  declaring  that,  "the  General  Assembly  shall 
have  power  to  pass  all  such  laws  as  may  be  necessary  and 
proper  for  the  carrying  into  execution  the  powers  vested  by 
the  Constitution  in  any  department,  or  office  of  the  Govern- 
ment, ami  the  duties  imposed  upon  them  thereby." 


Under  this  last  Section,  I  am  of  opinion,  that  the  General 
Assembly  has  the  power,  by  law,  to  provide  for  the  compen- 
sation of  all  its  officers,  of  whom  the  Speaker  of  the  House 
of  Delegates  is  one,  and  there  being  no  Constitutional  limit 
fixed  for  the  amount  of  that  compensation,  that  they  have 
the  power  in  making  this  provision  for  him  to  exceed  the  per 
diem  allowance  of  four  hundred  dollars,  if  they  think  fit  so 
to  determine.  The  10th  Section  of  the  2d  Article  of  the 
Constitution  corroborates  this  conclusion,  it  declares,  "that 
the  Lieutenant  Governor,  while  he  acts  as  President  of  the 
Senate,  shall  receive  for  his  services  the  same  compensation 
which  shall  for  the  same  period  be  allowed  to  the  Speaker  of 
the  House  of  Delegates  and  no  more."  This  reference  to 
the  compensation  of  the  Speaker,  for  the  same  period  as  tlie 
measure  of  compensation  to  the  President  of  the  Senate, 
implies  that  there  is  to  be  some  special  compensation  to  be 
provided  for  the  Speaker,  which  may  vary  at  different  periods 
and  would  not  be  made  as  such  measure  of  compensation,  if 
it  was  intended  that  the  President  of  the  Senate  should  have 
the  same  com}>ensation  as  other  senators  and  members  of  the 
General  Assembly. 

The  Speaker  of  this  House  heretofore,  and  the  presiding 
officers  of  the  American  Legislatures  generally,  receive  addi- 
tional compensation  over  the  other  members  of  the  Legisla- 
tures, the  Speaker  of  the  House  of  Representatives  about 
twice  the  compensation  of  the  members.  Cushing  on  Legis. 
Aesem.  Sec.  445. 

The  2d  Section  of  the  8th  Article  of  the  Constitution 
declares,  that  the  Speaker  of  the  House  shall  be  a  member 
of  the  State  Board  of  Education,  and  as  such,  perform  such 
duties  as  the  General  Assembly  may  direct,  for  which,  accord- 
ing to  the  oath  prescribed  by  the  7th  Section  of  the  1st 
Article  of  the  Constitution,  prohibiting  his  receiving  the 
profits  of  any  other  office,  he  cannot  be  remunerated  unless 
by  his  compensation  as  Speaker  of  the  House.  Some  intima- 
tions against  this  view  are  to  be  found  in  the  debates  of  the 
Convention  pages. 
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If  the  Com[)troller  come  to  the  same  conclusion,  that  the 
General  Assembly  have  not  under  the  Constitution  the  power 
to  make  these  appropriations,  then  the  inquiry  you  submit, 
is,  will  the  Comptroller  be  justified  in  issuing  his  warrant 
in  favor  of  a  member  of  the  General  Assembly  for  mileage 
or  for  any  other  or  larger  sum  tlian  four  hundred  dollars? 
This  subject  is  too  important  to  the  people  of  this  State, 
to  the  members  of  the  General  Assembly,  and  to  us,  both 
having  responsible  duties  to  perform  under  this  Constitution, 
which  we  are  all  sworn  to  support,  to  be  passed  over  without 
careful  examination  and  mature  reflection. 

The  Treasury  of  this  State  before  the  Constitution  of  1850 
was  under  the  absolute  control  of  the  Legislature,  no  power 
existed  to  arrest  the  payment  of  any  appropriation.  The 
Treasurer  himself,  was  the  sole  custodian  of  the  public  money 
and  lield  his  office  at  the  pleasure  of  the  House  of  Delegates, 
and  could  be  removed  at  any  time,  if  not  subservient  to  their 
views.  He  had  no  power  to  withhold  tlie  payment  of  any 
appropriation  the  Legislature  might  make,  however  uncon- 
stitutional he  might  esteem  it  to  be.  The  peril  of  this  state 
of  things  was  duly  appreciated  by  the  Convention  of  1850, 
and  the  remedy  applied  by  the  Sections  of  the  Constitution 
before  referred  to,  which,  after  many  years  of  experience  of 
their  wisdom,  have  been  incorporated  as  part  of  the  present 
Constitution.  These  Constitutions  established  an  indepen- 
dent Treasury  Department,  as  it  may  be  called. 

They  vested  in  a  new  officer,  the  Comptroller,  the  duty  of 
protecting  the  money  of  the  people,  from  all  appropriations 
made  without  the  sanction  of  the  laws  and  Constitution  of 
the  State.  They  required  that  he  should  exercise  these  higli 
and  responsible  duties,  should  be  elected  by  the  people's 
direct  vote^  thus  making  him,  in  the  exercise  of  this  im- 
portant trust,  their  immediate  representative,  and  clothing 
his  acts  in  the  discharge  of  this  specific  duty,  with  the  same 
sanction  of  their  authority  which  the  General  Assembly 
themselves  possessed,  so  that  any  action  of  his  in  refusing 
his  warrant  for  appropriations  deemed  by  him  unconstitu- 
tional sliould  have  the  force  and  obligation  of  arresting  such 
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appropriations.  Any  other  construction  of  the  duties  and 
powers  of  the  Comptroller  would  render  them  valueless  for 
the  accomplishment  of  the  ends  designed. 

This  Constitution  imposes  many  limitations  and  restrictions 
upon  the  powers  of  the  General  Assembly,  although  their 
powers  are  more  comprehensive  than  those  of  any  of  the  other 
departments,  without  the  scope  of  the  powers  conferred  upon 
the  General  Assembly,  therefore,  their  acts  are  as  ineffectual 
and  void  as  the  unconstitutional  acts  of  any  other  public 
functionary  of  the  State. 

Hence,  whenever  any  of  those  unconstitutional  acts  of  the 
General  Assembly  require  the  people's  money  to  be  paid  out 
of  the  Treasury,  it  is  the  right  and  the  duty  of  the  Comp- 
troller, as  the  people's  representative,  specially  elected  by 
them  for  that  purpose,  to  arrest  the  payment  of  any  such 
appropriation  and  to  refuse  to  issue  any  warrant  on  the 
Treasurer. 

There  are  special  reasons  in  favor  of  your  arresting  the 
payment  of  these  extra  allowances  to  the  members  of  the 
Legislature  to  which  I  beg  leave  to  refer. 

This  is  the  first  General  Assembly  under  our  New  Consti- 
tution— what  is  done  now — will,  as  long  as  it  continues,  be 
a  precedent  and  be  followed  as  such.  Let  any  extra  allow- 
ance be  now  paid  beyond  tlie  Constitutional  limitation  of 
|400, — that  being  the  only  one — and  there  will  be  no  limit, 
but  the  discretion  of  the  General  Assembly — a  state  of  things 
the  Constitution  never  intended  to  exist — to  any  extra  allow- 
ances future  Legislatures  may  appropriate  for  that  purpose. 

Suppose  the  General  Assembly  to  pass  a  law  appropriating 
more  to  the  Judges,  Librarian,  or  any  other  officer,  than 
their  salary  fixed  by  law,  to  whom,  as  in  this  case,  any  other 
or  larger  compensation  is  forbidden,  could  a  doubt  in  your 
mind  arise  as  to  your  duty — to  preserve  tlie  constitutional 
limitation  and  to  reject  all  over  the  prescribed  sum  ?  I  cannot 
discriminate  between  the  cases  in  favor  of  the  claims  of  the 
members  of  the  Ijegislaturc. 

l*ut  there  are  discriminations  wliich  may  be  made  against 
such  extra  claims  of  the  members  of  the  Legislature. 
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The  16th  section  of  the  4th  article  of  the  Constitution  de- 
clares that  no  Senator  or  Delegate  shall  bo  eligible  to  any 
office  created,  or  the  salary  of  which  has  been  increased, 
during  the  whole  time  for  which  he  was  elected — and  the  7th 
section  of  the  3d  article  declares  that  no  Judge  shall  sit  in 
any  case  wherein  he  is  interested. 

Surely  the  spirit  of  these  sections  may  be  invoked  in  dis- 
criminations against  these  claims  of  the  members  of  the 
General  Assembly  for  extra  allowances. 

Let  me  refer  you  to  some  authority  on  these  questions. 

The  powers  of  the  General  Assembly,  Comptroller  and 
Treasurer,  came  before  the  Court  of  Appeals  for  their  exam- 
ination and  decision  in  Thomas  vs.  Owens,  4th  Md.  Reports, 
189,  from  which  I  make  these  extracts  in  the  opinion  of  the 
Court, 

"Under  our  system  of  Government  its  powers  are  wisely 
distributed  to  different  departments — each  and  all  subordi- 
nate to  the  Constitution,  which  creates  and  defines  their 
limits — whatever  it  commands,  is  the  supreme  and  uncon- 
trollable law  of  the  land." — Page  225. 

"The  power  contended  for,  would  give  to  the  Legislature 
a  practical  and  real  omnipotence,  with  the  same  breath 
which  professes  to  restrain  these  powers  within  narrow 
limits — it  is  prescribing  limits,  and  declaring  these  limits 
may  be  passed  with  pleasure." — Page  227. 

"In  adopting  the  Constitution,  the  people  designed  to 
secure  to  themselves  all  the  safeguards  which  that  instru- 
ment was  intended  to  cast  around  their  liberties  and  their 
property;  and  prominent  among  these  was  the  supervision 
and  controlling  power  of  the  Comptroller  of  the  Treasury 
Department." — Page  223. 

"No  money  shall  be  drawn  from  the  Treasury  of  the  State 
except  in  accordance  with  an  appropriation  made  bylaw." 

"This  was  obviously  intended  to  prevent  the  expenditure  of 
the  people's  treasure  without  their  consent,  either  expressly 
by  themselves  in  their  organic  law,  or  by  their  representa- 
tives in  constitutional  acts  of  legislation." — Page  225. 
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''The  Comptroller  is  chosen  immediately  by  the  people, 
who  have  entrusted  him  of  their  own  choice  with  duties  for- 
merly performed  by  the  Executive  and  Treasurer." — Page 
229. 

The  only  mode  of  harmonizing  these  conflicting  acts  of 
the  different  departments  is  to  have  the  decision  of  the  Courts 
on  the  subject,  after  the  Comptroller  has  refused  to  issue  his 
warrant  for  the  money  claimed  under  what  he  deems  an  un- 
constitutional Resolution  or  Act  of  the  General  Assembly. 

It  would  not  only  be  against  this  constitutional  obligation 
first  to  pay  it,  and  then  to  institute  proceedings  to  justify 
himself  or  to  recover  it  back,  but  it  would  be  most  unwise 
and  unjust  to  subject  the  State  to  the  costs  of  a  multitude  of 
suits  to  settle  such  a  controversy. 
All  respectfully  submitted, 

A.   RANDALL,  Att'y  GenH  of  Md. 
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